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Chapter 1: Individual Rights Under the United States Constitution

CHAPTER 1

Individual Rights Under the United States Constitution

LEARNING OBJECTIVES

After reading this chapter, students should be able to…

1) Explain how criminal law and criminal procedure are often in conflict as courts try to balance the need for crime control with constitutional guarantees of due process.

2) Summarize the historical context that gave birth to the concern for the individual rights embodied in the United States Constitution.

3) Explain how the legislative, judicial, and executive branches of government are involved in the protection of the constitutional rights of citizens.

4) Define the individual rights protected by the original Constitution of 1788, and the terms habeas corpus, bill of attainder, ex post facto law, and treason.

5) Explain the general nature and limits of the rights embodied in the Bill of Rights, especially: the First Amendment freedoms of religion, speech, press, assembly, and petition; the Fourth Amendment prohibition against unreasonable searches and seizures; the Fifth Amendment protections against double jeopardy and self-incrimination; the Sixth Amendment rights to a speedy and public trial, notice of charges, confrontation with adverse witnesses, compulsory process for favorable witnesses, and assistance of counsel; and the Eighth Amendment rights against excessive bail and fines and against cruel and unusual punishment.

6) Differentiate the concepts of due process and equal protection as guaranteed by the Fifth and Fourteenth Amendments.
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OUTLINE

I. Criminal Procedure as the Balance between Due Process and Crime Control

A. Shifting the Balance Over Time

II. A Brief History of the U.S. Constitution

A. The Law of England

B. Drafting a New Constitution

C. The Original Constitution

1. Structure of the Original Constitution

2. The Impact of Article VI on the Courts: The Power of Judicial Review

D. The Bill of Rights

III. Individual Rights in the Original Constitution

A. Habeas Corpus

B. Bills of Attainder

C. Ex Post Facto Laws

D. Trial Rights

E. Conviction for Treason

IV. Select Individual Rights in the Bill of Rights

A. Amendment I

1. Freedom of Speech, Expression, and Peaceable Assembly

a. Symbolic Speech

b. Time, Place, and Manner Restrictions on the First Amendment

c. Speech That Lies Beyond the Realm of First Amendment Protection

i. Defamation

ii. Words That Incite Immanent Lawlessness

iii. Obscenity

2. Freedom of the Press

3. Freedom of Religion

a. The Establishment Clause

b. The Free Exercise Clause

B. Amendment II

C. Amendment III

D. Amendment IV

E. Amendment V

1. Indictment by Grand Jury

2. Freedom from Double Jeopardy

3. Privilege against Self-Incrimination

4. The Right to Due Process

5. The Right to Just Compensation

F. Amendment VI

1. The Right to Representation by Counsel

G. Amendment VII

H. Amendment VIII

1. The Right to Bail

2. Freedom from Cruel and Unusual Punishment

I. Amendment IX

J. Amendment X

K. Amendment XIV

1. The Right to Due Process

2. The Right to Equal Protection of the Laws

SUMMARY

Criminal law and criminal procedure are often in conflict as courts try to balance the need of the broader society to control crime against the constitutional guarantees of individual rights and liberties.  Herbert Packer's conceptual distinction between crime control attitudes and due process attitudes is illustrative of the tension between the needs of society and the rights and liberties of the individual.    

There is a strong historical context underlying the crime control and due process values.  While the U.S. Constitution does emphasize the need to "provide for the common defence" and "promote the general welfare", the document also provides for specific safeguards in the protection of individual rights and liberties.  The emphasis on individual rights and liberties in the Constitution was strongly influenced by historical events and preceding documents.  The Magna Carta was formally adopted in England to place limitations on the power of the King of England.  The Declaration of Independence communicated a belief among the colonists in the idea of "inalienable rights" (including life, liberty, and pursuit of happiness) and described these rights as "self evident".  The U.S. Constitution was ratified only after an agreement to create a Bill of Rights that specifically enumerated the rights of individuals.

In addition to the specific constitutional rights outlined in the Bill of Rights, certain safeguards for the individual are inherent in the structure of American government (as provided in the original Constitution). The separation of powers among legislative, executive, and judicial branches of government is the basis for a system of checks and balances— which prevents excessive concentration of power, with its inevitable threat to individual liberties. With respect to legislative power itself, the existence of two houses of Congress—each chosen by a different process—is itself a protection against ill-advised laws that might threaten constitutional rights. Similarly, our federal system, which divides authority between the national government and the various state governments, has provided a fertile soil for the nourishment of constitutional rights.  The original Constitution also places strict limitations on the government’s ability to suspend habeas corpus, enact bills of attainder, pass ex post facto law, and convict a person of the crime of treason.  Article III of the Constitution provides for a guarantee of a jury trial for the majority of federal offenses and stipulates that federal trials be held in the state where the crime was committed.

The Bill of Rights and the subsequent amendments provide for a variety of rights and liberties afforded to citizens.  In the context of criminal justice, the most relevant amendments are: the First, Fourth, Fifth, Sixth, Eighth, and Fourteenth.  Fundamental rights granted to citizens by the Bill of Rights to the U.S. Constitution are selectively incorporated (applied) to state proceedings through the due process clause of the Fourteenth Amendment.  The Fourteenth Amendment provides for equal protection of law to ensure that "similarly situated" classifications of people are treated equally.  The purpose of the equal protection clause is to prevent unreasonable, arbitrary distinctions between different persons as to their rights and privileges. 
No matter how well a constitution may be written, the rights it guarantees have little meaning unless there is popular support for those rights and that constitution. Fortunately, that support has historically existed in the United States. Indeed, in this country the most fundamental protection of personal liberty rests in the well-established American traditions of constitutional government, obedience to the rule of law, and respect for the individual. These traditions provide the groundwork for the entire body of law dealing with criminal procedure and should be foremost in the minds of students of and participants in the American criminal justice system. 

KEY TERMS

administrative law The rules and regulations promulgated by a governmental agency that is empowered through statutory law to make such rules.

bail To obtain the release from custody of an arrested or imprisoned person by pledging money or other property as a guarantee of the person’s appearance in court at a specified date and time.

bill of attainder A special act of a legislature that declares a person or group of persons has committed a crime, and imposes punishment without a court trial. Under our system of separation of powers, only courts may try a person for a crime or impose punishment for violation of the law. Article I, Section 9 of the U.S. Constitution restrains Congress from passing bills of attainder; Article I, Section 10 of the U.S. Constitution restrains the states.

Bill of Rights The first ten amendments to the U.S. Constitution added to guarantee basic individual liberties, including freedom of speech, freedom of the press, freedom of religion, and freedom to assemble and petition the government. The guarantees of the Bill of Rights originally applied only to acts of the federal government. By operation of the Fourteenth Amendment’s Due Process Clause (added in 1868), all fundamental rights specified in t he Bill of Rights have been selectively incorporated such that they are applicable to the states as well. See selective incorporation.

civil rights Generally, the constitutionally guaranteed rights of a person by virtue of the person’s status as a member of civil society, except those rights involving participation in the establishment, support, or management of the government.

collateral estoppel doctrine An issue of ultimate fact that has once been determined by a valid and final judgment cannot again be litigated between the same parties in any future lawsuit.

common law The system of law, originated and developed in England, based on court decisions and on custom and usage, rather than on written laws created by legislative enactment; judge-made law that evolves based on the principles of precedent and stare decisis.

constitutional law 1. The study of foundational or basic laws of nation states and other political organizations. 2. The interpretation and application of the provisions of the U.S. Constitution and/or the constitutions of the states.

crime control model The repression of criminal conduct through prevention, and by the swift apprehension, conviction, and punishment of offenders. One of Herbert Packer’s two competing conceptualizations of value systems that function in the U.S. system of criminal justice. Compare to due process model.

cruel and unusual punishment Punishments that are prohibited under the Cruel and Unusual Punishment Clause of the Eighth Amendment. This clause limits the punishment that may be imposed on conviction of a crime in two ways: (1) by imposing substantive limits on what can be made criminal and punished as such; and (2) by prohibiting certain kinds of punishment, such as torture and divestiture of citizenship, that violate “evolving standards of decency that mark the progress of a maturing society.” Trop v. Dulles, 356 U.S. 86, 101 (1958).

defamation A false, public statement of fact (not opinion) that injures or damages a person’s reputation.  Defamation in writing is called libel; spoken defamation is called slander. Defamation is a class of speech that is not protected by the First Amendment to the U.S. Constitution.

double jeopardy A legal command of the Fifth Amendment to the U.S. Constitution that prohibits the same sovereign (e.g., the federal government or a state government) from prosecuting someone for the same offense after acquittal or conviction, and from imposing multiple punishments on someone for the same offense. See dual sovereignty doctrine.

dual sovereignty doctrine The doctrine under which, “[w]hen a defendant in a single act violates the ‘peace and dignity’ of two sovereigns [e.g., two different state governments] by breaking the laws of each, he has committed two distinct ‘offences.’” Heath v. Alabama, 474 U.S. 82, 88 (1985). Double jeopardy does not arise when a single act exposes a defendant to prosecution by two separate sovereigns, such as the federal government and a state government, or the governments of two different states.

due process model Crime prevention through due process of law vis-à-vis formal, adjudicative, adversary fact-finding processes that are concerned with legal guilt. One of Herbert Packer’s two competing conceptualizations of value systems that function in the U.S. system of criminal justice. Compare to crime control model.

due process of law The legal notion, guaranteed by the Fifth and Fourteenth Amendments to the U.S. Constitution, that laws and legal procedures will conform to the rules and principles established in our system of justice for the enforcement and protection of individual rights. Due process is traditionally associated with the principles of adequate and fair notice and the right to be heard. It also protects against the exercise of arbitrary governmental power, and guarantees equal and impartial dispensation of law according to the settled course of judicial proceedings or in accordance with fundamental principles of distributive justice.

due process revolution The U.S. supreme court’s ideological shift during the 1960s civil rights era towards “constitutionalizing” criminal procedure with a focus on individual rights and liberties.

effective assistance of counsel The principle that merely providing the accused with an attorney is not enough; that attorney must defend the accused in a reasonably competent manner. The Sixth Amendment’s guarantee of the right to counsel to assist the accused in all criminal prosecutions is meaningless if counsel’s representation falls below an objective standard of reasonableness.

eminent domain The power of the government to take private property for “public use” so long as the owner of such property is fairly compensated for the seizure of his or her property.

equal protection of law The Fourteenth Amendment to the U.S. Constitution provides, in part, that no state shall “deny to any person within its jurisdiction the equal protection of the laws.” This constitutional guarantee prohibits states from denying any person or class of persons the same protection of the law enjoyed by other persons or other classes of persons in similar circumstances. Thus, no state may adopt laws, regulations, or policies that establish categories of people receiving unequal treatment on the basis of race, religion, or national origin. No clause in the U.S. Constitution specifically guarantees that equal protection applies to actions of the federal government; but the federal government is prohibited from denying a person equal protection of federal laws by judicial interpretations of the Due Process Clause of the Fifth Amendment.

Establishment Clause The provision in the First Amendment to the U.S. Constitution that provides that neither Congress nor a state legislature (by virtue of the Fourteenth Amendment) may “make any law respecting an establishment of religion.” This means that no legislature may enact a law that establishes an official church that all Americans must accept and support, or to whose tenets all must subscribe, or that favors one church over another.

ex post facto From Latin, meaning “after the fact.” An ex post facto law is “one which makes that criminal which was not so at the time the action was performed, or which increases the punishment, or, in short, in relation to the offense or its consequences, alters the situation of a party to his disadvantage.” Lindsey v. Washington, 301 U.S. 397 (1937). Ex post facto laws are prohibited by Article I, Sections 9 and 10, of the U.S. Constitution and similar provisions of state constitutions.

felony In general, a crime of a more serious nature than those designated as misdemeanors. Felonies are distinguished from misdemeanors by place of punishment and possible duration of punishment, as defined by statute. The statutory definition of felony may differ between states and between the federal government and various states. Typically, a felony is a crime with a possible punishment of death or imprisonment in a state or federal prison facility for a period of one year or more.

fighting words These are words that are so highly inflammatory they are likely to provoke the average person to retaliation and thereby cause a breach of the peace. Such speech is not protected by the First Amendment to the U.S. Constitution.

Free Exercise Clause The provision in the First Amendment to the U.S. Constitution that provides that neither Congress nor a state legislature (by virtue of the Fourteenth Amendment) may enact any law that “prohibits the free exercise” of religion. This clause allows people to practice freely their religion so long as those practices do not conflict with otherwise valid laws.

fundamental rights Those rights that are fundamental to U.S. notions of liberty and justice, such as the freedom of speech, the freedom of religion, the freedom to travel, the right to access the courts, and the right to vote. See selective incorporation and standard of review.

habeas corpus The name of a writ issued by a court and directed to a person detaining or confining another (usually the superintendent of a confinement facility) commanding him or her to bring the body of the person detained before a judicial officer and to show cause whether the detention is legal. Article I, Section 9, Clause 2, of the U.S. Constitution provides that “[t]he privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public safety may require it.” The right of a person to the writ depends on the legality of the detention and not on the person’s guilt or innocence.

immunity Freedom or exemption from prosecution granted to a witness to compel answers to questions or the production of evidence, which the witness might otherwise refuse to do on the grounds of the Fifth Amendment privilege against self-incrimination. Two types of immunity that may be granted are transactional immunity and use immunity. Under transactional immunity a witness may be compelled to testify despite the privilege against self-incrimination, but the witness is protected from any prosecution for crimes to which his or her compelled testimony relates. Under use immunity a witness may be compelled to testify despite the privilege against self-incrimination, but the witness is protected from the use of the compelled testimony and any evidence derived from it. Use immunity would still permit prosecution for related offenses based upon evidence derived from independent sources. A witness’s failure to answer questions or produce evidence within the subject of the investigation as ordered by the court constitutes contempt of court.

intermediate scrutiny Asks if a governmental classification is substantially related to achieving an important governmental interest. Intermediate scrutiny is used to adjudicate Equal Protection Clause issues that involve quasi-suspect classifications. See Standard of Review.

judicial review The power of courts to invalidate acts of the legislative or executive branches upon a judicial determination that such acts violate a provision of the U.S. Constitution.

obscene Indecent or profane materials that are not protected by the First Amendment to the U.S. Constitution. When examined as a whole by an average person applying contemporary community standards, they appeal to the prurient interest by depicting sexual conduct in a patently offensive way and lack serious literary, artistic, political, or scientific value.

probable cause The fair probability that someone is involved in criminal activity, or that contraband or evidence of a crime will be found in a particular place. Probable cause is the level of proof required to justify: the issuance of an arrest warrant or search warrant; all arrests made without a warrant; and most searches made without a warrant. Probable cause exists when the facts and circumstances within a person’s knowledge and of which he or she has reasonably trustworthy information are sufficient in themselves to justify a person of reasonable caution and prudence in believing that something is true. It means something less than certainty, but more than mere suspicion, speculation, or possibility. It has often been referred to as meaning “more likely than not.”

procedural criminal law This type of law sets forth the mechanisms through which substantive criminal laws are administered.  Homicide statutes are examples of a substantive law.  The rules regulating how police investigate a homicide, such as searching for and seizing evidence, or interrogating suspects, are examples of criminal procedure.
procedural due process This type of due process equates closely with the notion of fundamental fairness.  Procedural due process is violated if a fundamental right is denied.  Examples include: the right to timely notice of a hearing or trial that adequately informs the accused of the charges against him or her; the right to present evidence in one’s own behalf before an impartial judge or jury; the right to be presumed innocent until proven guilty by legally obtained evidence; and the right to have the verdict supported by the evidence presented at trial.
proportionality The principle that limits the criminal sanction by prohibiting punishment that is grossly excessive in relation to the crime committed. The Supreme Court has equivocated on whether the Eighth Amendment’s Cruel and Unusual Punishment Clause includes, as part of its guarantee, any requirement of proportional punishment.

quasi-suspect classifications Laws that implicate the constitutional guarantee of equal protection of the laws by differentiating or drawing distinctions between classes of people based on sex/gender or illegitimacy.

rational basis test 1. In constitutional adjudication, the lowest standard of review (i.e., the most deferential) is rational basis test. It asks if the governmental classification at issue is rationally related to a legitimate governmental interest. It is used to adjudicate all Due Process Clause and Equal Protection Clause issues that do not involve a right or classification that gives rise to a higher, more deferential standard of review See standard of review.

selective incorporation An approach to the interpretation of the Fourteenth Amendment’s Due Process Clause positing that fundamental rights—those implicit in the concept ordered liberty—apply to the states as well as to the federal government. Under this approach, many, but not all, of the provisions of the Bill of Rights have been selectively incorporated by the Fourteenth Amendment. See fundamental rights.

standard of review The strictness (or level of deference) with which an appellate court will review the actions of a lower court. See rational basis test; intermediate scrutiny; strict scrutiny; clearly erroneous; and abuse of discretion.

statutory law Those laws duly enacted by a legislative body empowered to make such laws under the provisions of a constitution.

strict scrutiny The most stringent standard of review, strict scrutiny examines whether a challenged law is narrowly tailored to achieve a compelling governmental interest. Strict scrutiny is used to adjudicate Equal Protection Clause issues that involve suspect classifications, and to adjudicate both Equal Protection Clause and Due Process Clause issues that infringe upon fundamental rights. See standard of review.

substantive criminal law This type of law sets forth legal prescriptions and proscriptions—the "rules" of what one must do, may do, and may not do.
substantive due process This type of due process is based on certain constitutionally-based liberties that people are recognized to possess.  If a law limits a liberty recognized by the constitution, the law may be rendered unconstitutional.  

Supremacy Clause Section 2 of the U.S. Constitution is known as the Supremacy Clause. As stated above, it declares that the Constitution is the “supreme law of the land.” As the highest form of law in the nation, the constitutional law trumps all other forms of law including statutory law (laws enacted by a legislative body), common law (the law as set forth by judges in published judicial decisions), and administrative law (rules and regulations promulgated by a governmental agency that is empowered through statutory law to make such rules).
suspect classifications Laws that implicate the constitutional guarantee of equal protection of the laws by differentiating or drawing distinctions between classes of people based on race, religion, and national origin.

symbolic speech Conduct that expresses an idea or opinion, such as wearing buttons or clothing with political slogans, displaying a sign or a flag, or burning a flag,

which is therefore protected by the First Amendment’s guarantee of freedom of speech.

testimonial communication To be testimonial, a “communication must itself, explicitly or implicitly, relate a factual assertion or disclose information” t hat is “the expression of the contents of an individual’s mind.” Doe v. United States, 487 U.S. 201, 210 n.9 (1988). The Fifth Amendment protects a person against being incriminated by his or her own compelled testimonial communications. This protection is applicable to the states through the Fourteenth Amendment. The privilege against self-incrimination is not violated by compelling a person to appear in a lineup, to produce voice exemplars, to furnish handwriting samples, to be fingerprinted, to shave a beard or mustache, or to take a blood-alcohol or breathalyzer test.

time, place, and manner restrictions These are restrictions by a governmental entity on free speech and expression that is protected by the First Amendment in content-neutral ways for the good of society. To be valid, a time, place, or manner regulation must further an important or substantial governmental interest; be unrelated to the suppression of free expression; be narrowly tailored to serve the government’s interest such that the restriction on free speech is not greater than is necessary to achieve the governmental interest; and still leaves open ample, alternative means for people to communicate their message.

total incorporation Total incorporation is a legal theory that has never been in practice in the United States.  The theory suggests that all of the Bill of Right amendments are automatically incorporated to the states through the Due Process Clause of the Fourteenth Amendment.  The U.S. Supreme Court instead uses the theory of selective incorporation.
treason This is the only crime defined by the Constitution: "Treason against the United States shall consist only in levying War against them, or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the Testimony of two Witnesses to the same overt Act, or on Confession in open Court.”  Most states have provisions in their constitutions or statutes that are similar to the definition provided by the U.S. Constitution.
warrant In general, although there are exceptions to the rule, a police officer may not search the home of a private citizen, seize any of the citizen’s property, or arrest the citizen without first obtaining a court order called a warrant. Before a warrant is issued, the police officer must convince an impartial judicial officer that there is probable cause—defined by the U.S. Supreme Court as a fair probability—either that the person involved has committed a crime or that contraband or evidence, fruits, or implements of a crime are in a particularly described place.
Due Process Model
Crime Control Model
USA PATRIOT Act

DISCUSSION QUESTIONS

1. How has the Constitution been able to remain a durable and viable instrument of government despite the enormous changes that have occurred in our society since its adoption? Discuss this issue in terms of specific changes.
2. Discuss generally the most important roles and functions under the Constitution of each of the following: the three branches of the federal government; the state governments; the average citizen; and the law enforcement officer. Explain the interrelationships among some of those roles and functions.

3. The Constitution speaks predominantly in terms of the protection of individual rights from governmental abuse or abridgment. What corresponding obligations and burdens must each citizen undertake or bear to ensure that everyone remains free to exercise these rights to their full extent?
4. Discuss the nature of First Amendment liberties and the restraints on them that are constitutionally permissible to the public at large.
5. Name three constitutional sources for the protection of the right to privacy, and explain how they differ.
6. A state legislature passes a law requiring all bookstores that have, in the last six months, sold or advertised for sale pictures of the Pope to be closed down and their owners immediately arrested and jailed. What provisions of the Constitution might be violated by this law?
7. Because of religious beliefs, a terminally ill cancer patient wishes to refuse medical treatment and die a “natural” death. Can that person be required under state law to undergo treatment? What if the wish to die is not based on a religious belief, but the person is a minor or is mentally incompetent? What if the cancer was caused by exposure to radiation and the person wishes his or her death to be a political statement on the dangers of nuclear power and nuclear war?
8. A journalist is being compelled to reveal a confidential source of information, but the source would be useful to the government in a criminal investigation, or helpful to a criminal defendant at trial. What constitutional issues are involved? Should the government be able to obtain a search warrant to look into files, audit tapes, or view films that are in the possession of the news media to find evidence of crime?
9. Should members of the news media have greater access than the general public to court proceedings and court records? What about greater access to prisons to interview prisoners? What about greater access to police investigative files?
10. Would the Fifth Amendment privilege against self-incrimination prohibit the government from any of the following: requiring all participants in a lineup to speak certain words; requiring a person to produce income tax records; threatening a person with a reduction in pay in his government job if he does not make incriminating testimonial admissions about a matter not related to his job?
11. What are the similarities and differences between due process of law and equal protection of the laws?
12. What are the three standards of review in equal protection litigation? When are they used?
STUDENT ACTIVITIES
13. Have students research a court case involving the definition of “symbolic speech” and report their findings to the class.


14. Ask students to give their definition of probable cause and explain why that concept is so important in America’s criminal justice system, particularly when the police are attempting to obtain arrest/search warrants.

15. Have each student define one of the key terms at the beginning of the chapter, placing their definition on a 3 x 5 card.  Shuffle the cards and have individual students come to the front of class and randomly draw a card and give the correct answer of the term defined.   
16. Have students collect social artifacts about crime and criminal justice – newspaper articles, magazine articles, television episodes, films, court decisions, etc. – and ask students to categorize the claims, arguments, and outcomes made by the artifacts as either “crime control” or “due process” in orientation.  Have the students report their findings to the class. 

MEDIA/WEBSITE ACTIVITIES

1.
Have students view the video of the Rodney King police stop incident (http://www.youtube.com/watch?v=SW1ZDIXiuS4).  Ask students to assume that Rodney King decided to file a civil rights lawsuit against the police.  Which amendment(s) would King rely on to support his lawsuit?  Which standard of review would the courts use to resolve the case?  Why?  

2.
Have students do internet research on the First Amendment case of Snyder v. Phelps (179 L. Ed. 2d 172, 2011).  


Also, have students view the following youtube.com videos on the case:


http://www.youtube.com/watch?v=zLDcdDRH6Qk

http://www.youtube.com/watch?v=ApR7Gbp62yQ 


In this case, the U.S. Supreme Court ruled 8-1 in favor of the protestors.  The Court concluded that protesters have the right to protest on public land that is 1,000 feet away from the church where a soldier’s funeral is being held.  Have students debate the merits of this controversial decision.

3.
Have students identify a popular case that has recently been covered by the national news, but has not yet gone to trial.  Ask students to collect news items on the case and evaluate the information presented to the public.  Tell the students to assume the case goes to trial.  Will it be difficult for the defendant to get a fair trial given the information that has been released in the media?  Which is more important: the Sixth Amendment right to a fair trial or the First Amendment right of the press to cover criminal cases?  



4
3

